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§541.503

§541.503 Promotion work.

(a) Promotion work is one type of ac-
tivity often performed by persons who
make sales, which may or may not be
exempt outside sales work, depending
upon the circumstances under which it
is performed. Promotional work that is
actually performed incidental to and in
conjunction with an employee’s own
outside sales or solicitations is exempt
work. On the other hand, promotional
work that is incidental to sales made,
or to be made, by someone else is not
exempt outside sales work. An em-
ployee who does not satisfy the re-
quirements of this subpart may still
qualify as an exempt employee under
other subparts of this rule.

(b) A manufacturer’s representative,
for example, may perform various
types of promotional activities such as
putting up displays and posters, remov-
ing damaged or spoiled stock from the
merchant’s shelves or rearranging the
merchandise. Such an employee can be
considered an exempt outside sales em-
ployee if the employee’s primary duty
is making sales or contracts. Pro-
motion activities directed toward con-
summation of the employee’s own sales
are exempt. Promotional activities de-
signed to stimulate sales that will be
made by someone else are not exempt
outside sales work.

(c) Another example is a company
representative who visits chain stores,
arranges the merchandise on shelves,
replenishes stock by replacing old with
new merchandise, sets up displays and
consults with the store manager when
inventory runs low, but does not obtain
a commitment for additional pur-
chases. The arrangement of merchan-
dise on the shelves or the replenishing
of stock is not exempt work unless it is
incidental to and in conjunction with
the employee’s own outside sales. Be-
cause the employee in this instance
does not consummate the sale nor di-
rect efforts toward the consummation
of a sale, the work is not exempt out-
side sales work.

§541.504 Drivers who sell.

(a) Drivers who deliver products and
also sell such products may qualify as
exempt outside sales employees only if
the employee has a primary duty of
making sales. In determining the pri-
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mary duty of drivers who sell, work
performed incidental to and in con-
junction with the employee’s own out-
side sales or solicitations, including
loading, driving or delivering products,
shall be regarded as exempt outside
sales work.

(b) Several factors should be consid-
ered in determining if a driver has a
primary duty of making sales, includ-
ing, but not limited to: a comparison of
the driver’s duties with those of other
employees engaged as truck drivers
and as salespersons; possession of a
selling or solicitor’s license when such
license is required by law or ordi-
nances; presence or absence of cus-
tomary or contractual arrangements
concerning amounts of products to be
delivered; description of the employee’s
occupation in collective bargaining
agreements; the employer’s specifica-
tions as to qualifications for hiring;
sales training; attendance at sales con-
ferences; method of payment; and pro-
portion of earnings directly attrib-
utable to sales.

(c) Drivers who may qualify as ex-
empt outside sales employees include:

(1) A driver who provides the only
sales contact between the employer
and the customers visited, who calls on
customers and takes orders for prod-
ucts, who delivers products from stock
in the employee’s vehicle or procures
and delivers the product to the cus-
tomer on a later trip, and who receives
compensation commensurate with the
volume of products sold.

(2) A driver who obtains or solicits
orders for the employer’s products
from persons who have authority to
commit the customer for purchases.

(3) A driver who calls on new pros-
pects for customers along the employ-
ee’s route and attempts to convince
them of the desirability of accepting
regular delivery of goods.

(4) A driver who calls on established
customers along the route and per-
suades regular customers to accept de-
livery of increased amounts of goods or
of new products, even though the ini-
tial sale or agreement for delivery was
made by someone else.

(d) Drivers who generally would not
qualify as exempt outside sales em-
ployees include:
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